





























. How credits are determined? There must be an initial determination of how the
acreage included in the bank will be quantified as credits. The valuation of credits
can depend on functional as well as conservation values. Authorities can use the
‘habitat evaluation procedure’ (e.g. North Carolina) or ‘acre for acre’ (e.g. Virginia).
Who will make determinations of credit/debits has to be defined. Once the number of
credits is quantified, they are banked until a future mitigation need arises

. Who is responsible for long-term management, preparing monitoring plans and
evaluation processes?

. The banking process. For example, when a request is made to use the banked credits,
the signatories to the MOA review the request; if a request is approved, the same
method used to quantify the credits is used to determine the number of debits that
must be subtracted from the account to compensate for the needed mitigation
(Howorth, 1991:141).

3.3  Strengths of the US regime for environmental compensation

A number of authors have commented on the merits of the environmental compensation
regimes that have been developed as a regulatory impact management tool in a number of
States in the USA, based on mitigation banking as a means to implement ‘no net loss’
wetland policies.

Identified strengths of environmental compensation are that:

It achieves ‘no net loss’: Environmental compensation is one way of offsetting wetland
degradation and implementing the policy goal of ‘no net loss’. It enables the evaluation of
‘like for like’ situations as it is not restricted to the existing site.

It resolves land use conflicts: Mitigation banking is seen as offering predictability and
convenience for developers while improving the rate of success of wetland mitigation. It is,
therefore, seen as a potential ‘win-win’ response to the difficult debate over the protection
of wetlands, in situations where developers, property owners and environmentalists are in
conflict. It is seen as an innovative tool for communities (and States) to strike a balance
between development needs and environmental preservation and conservation efforts.

It provides certainty for developers and regulators: A legislative requirement to mitigate
means that regulators and developers must assess and develop mitigation measures for
each specific situation. Mitigation banking means a developer has certainty as they can
purchase credits in another wetland that may be larger or more effectively managed. The
bank is already in operation before development takes place. Projects can therefore
proceed with minimum delay.

It has gained wide support: Developers, landowners, economists and the US Army Corps
support the concept. It is seen as having advantages for the economy and the environment.
Mitigation banks provide an incentive for landowners to retain habitats/wetlands and gain
support for State wetland programmes. Boyd et al comment:
“... Environmental trading schemes are no longer a mere gleam in the economist’s
eye. The celebrated success of air emission permit markets has advanced the
trading-scheme cause considerably, and policymakers, scientists, and many
environmentalists now appreciate that well-managed environmental trading can
result in more, not less, environmental protection. A variety of ecological assets are



now considered fair game for trade. Notably, trade in entire ecosystems is taking
place in the context of land use regulation” (Boyd, King & Wainger, 2001:1).

It enables more effective mitigation: It enables the creation of more ecologically significant
and successful wetland mitigation projects than a site-by-site approach. It can provide a
reasonable solution to the problem of mitigating small, isolated wetlands and makes more
sense, financially, as it offers economies of scale. It also channels mitigation monies into
projects that preserve and restore the highest quality wetlands.

It enhances enforcement: Establishment of areas via mitigation banks means that
monitoring, and any enforcement needed, is focused on a few sites. This is considered to
improve credibility and effectiveness of the programme.

It acknowledges the changing nature of natural systems: Natural systems, such as
wetlands, are dynamic systems that develop and change due to natural events and indirect
human activities. Environmental compensation acknowledges that areas change over time
and their functional value can change.

It has enhanced skills: It has developed a whole industry devoted to the restoration and
creation of wetlands, resulting in greater skills within practitioner groups.

3.4  Weaknesses of the American regime

The identified drawbacks of the ‘no net loss’ policy and the associated practice of
environmental compensation and mitigation banking, as they have developed as impact
management tools in USA, are:

The concepts are controversial and subject to debate: The concepts of “no net loss” and
mitigation accept that some ecological functions are moveable. However, it is argued that
some features and functions are fixed and cannot necessarily be shifted or moved to gain
comparative advantage, e.g. forests. Debate has also centred around how mitigation should
be done: whether wetlands should be replaced ‘in-kind’; how in-kind should be defined; if
off-site restoration should occur; how is it to be determined, for example as an area ratio of
1:1 or 2:1.

The term and meaning of ‘wetland’ has also been contested. The concept of ‘wetland’ is
seen as “... an abstraction of a functional and spatial reality that can then be viewed as a
commodity with a particular meaning, not as a spatial reality that determines where and
how it is used or developed” (Robertson, 2000:469). Demarcation of the ‘edge’ of a
wetland has proved questionable. Debate has been dominated by particular sectors within
society, such as hunters (advocates for ‘duck factories’) and farmers (seeking
compensation for the unjust ‘taking’ of private property).

The concepts commodify nature: Commodity status is extended to an area not previously
commodified. For example, wetlands have become commodified as “... capitalist nature”,
“... as the representation of the biophysical milieu (nature)”, “... as reservoirs of ‘capital”,
as “... property tradable ‘in the marketplace’- saleable at a price that signifies the value
(utility) of the goods and services flows as inputs to commodity production and in

consumption” (Robertson, 2000:465,470).



The concepts provide an incentive for destruction: Environmental compensation is seen as
a compromise strategy and just another developer’s bargaining tool with the regulatory
agencies when seeking permission to alter natural environments such as wetlands.
Mitigation banking is seen as a solution for developers who wish to destroy wetland
habitats. Environmentalists argue that it encourages developers to buy mitigation credits
rather than avoid the damage in the first place.

The ecological effectiveness is questioned: Questions have been raised regarding: the
desirability of allowing the destruction of habitat at one site on the promise of habitat
restoration or creation at another; whether or not one habitat can be substituted for another
or be fully restored; and the usefulness of substituted sites.

Restoration is considered impossible in some situations. Scientific research has suggested
that mitigation banking may not be an effective method for habitat preservation. It is
argued that restoration works better than the creation of new areas. Creation of areas is
difficult and diverse original sites are often mitigated with single type-sites. For example,
wetlands are part of a diverse ecological landscape that varies in function and may extend
beyond local boundaries. It is difficult, if not impossible, to replicate such features.

The small size of the land parcels involved in on-site mitigation and lack of applicant
expertise with respect to design and implementation has also been identified as a
limitation. For example, in 1992 50% of applications in the US involved 1.1 acres or fewer
of wetlands, 15% involved less that 1/10 acre.

Some opponents of environmental compensation and mitigation banking consider that
claims of success are largely speculative. Robertson comments, ... it has hardly resulted
in a return to landscapes of pre-industrial harmony. Rather, the science of ecological
restoration has been busily producing landscapes that are conceived of as movable and

consumable commodities, ambiguous admixtures of natural and cultural categories”
(Robertson, 2000:464).

Limitations in the assessment and valuation of areas: The methods for evaluating what
functions are being lost, and how to replace them, have been questioned. For example,
there has been a tendency to define and value wetlands in a general way, rather than try to
define and restore specific wetlands. Generalisation, i.e. a ‘national wetlands base’, does
not reflect the reality.

The way in which valuation of threatened areas is conducted varies. It is recognised that
there is a need to apply standard valuation principles.

Mitigation banking practices are codified by a set of characteristics considered relevant by
a scientist, engineer, or developer. Methods of assessment can be used to ‘score’ the value
of a site. The types of uses/activities are then given an economic value. However, this may
be incomplete, i.e. only certain (less complex) aspects are valued, and the uniqueness of
the site can be overlooked, depending on the context within which the valuation debate is
occurring.

Difficulty in applying the concept: Numerous reasons are cited but the key is seen as “...
the inevitable confrontation between developers, regulators, and environmentalists that



arises whenever an attempt is made to develop a wetland area” ( Marsh et al, 1996 :217;
Boyd et al, 2001). Some agencies do not have an official or formal mitigation policy. As a
result, mitigation has been taken to mean “... almost any action that is intended to
minimise adverse impact to a particular wetland environment” (Howorth, 1991:140).
Without an overall regional/national strategy or policy, ad hoc (local) decisions can result
in a collective loss across a nation.

Mitigation banking requires someone to begin the bank. The difficulty is how to encourage
agencies/individuals to establish the bank, or put the money up, so it is available when
needed. Tokenism is also a problem. Some entrepreneurs see mitigation simply as a way to
make money. Concern regarding ecological effectiveness of mitigated areas is, therefore,
minimal. Developers, when undertaking mitigation/environmental compensation, provide
replacement wetland areas (i.e. left over or unwanted areas), to help with storm water
management and then use wetland features to promote a development’s ‘environmental
amenities’.

Implementation limitations: The success of mitigation banking has been limited by:

. Incomplete scientific understanding; the uncertain science with respect to restoration
ecology; practitioners’ inability to properly evaluate habitats; poor site selection; and
poor hydrological design

e The relatively high-cost of mitigation; delays in construction; poor record of project
compliance with, or completion of, mitigation requirements

o Inadequate management; lack of maintenance, in the short and long term, due to
applicants seeking lowest cost solutions that meet minimum standards

. Improper or insufficient monitoring and evaluation. Institutional and regulatory
failure, e.g. unwillingness/or inability of regulatory organisations to ensure
mitigation requirements are met or to punish those who fail to comply or to
determine how to measure success

. Lack of wetland persistence; sparse vegetative cover; insufficient wildlife utilisation;
superficially restored habitats with low environmental value.

Training of practitioners: There has been a growth in materials, e.g. manuals, for people
involved with wetland definition and mitigation but there are no accreditation or
certification requirements for practitioners.

3.5 Opportunities to improve practice

American writers make a number of suggestions to improve practice. These include: the
need for appropriate legal and institutional arrangements, e.g. policies, the institutional
capacity to undertake and monitor; a political will to enforce; use of mitigation banking
only where there is absolutely no alternative; development of methodologies for measuring
the value of areas need to be developed; and improvement in the science of application and
understanding of wetland areas (Boyd, King & Wianger, 2001; Marsh et al, 1996). Other
issues are how to assure landowners there is a market for credits, what determines success,
timing of credit purchase, where and how to anticipate future needs (Marsh et al, 1996:10-
11).
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4. The German Regime for Environmental Compensation
4.1 Policy overview

The distinctive attribute of the German environmental compensation regime is that the
practice has been formalised within the statutory and, highly prescriptive, local
government land use planning system that regulates land use change. As discussed below,
environmental compensation is, specifically, provided for in two German environmental
statutes as a final alternative in a sequential three step test to address negative
environmental effects: avoidance-mitigation-compensation. Compensation is only applied
to residual environmental impacts after all reasonable avoidance and mitigation measures
have been exhausted. There are also prescribed procedures for designing and implementing
environmental compensation policies within these two environmental statutes, as discussed
below.

4.2 Institutional arrangements and practices

The practice of environmental compensation was first adopted in Germany under the
Federal Nature Conservation Act 1976. Environmental compensation was subsequently
extended to a universal obligation to compensate in-kind for the loss of environmental
goods and services when it was incorporated into the basic land use planning law, the
Federal Building Act 1998. Within this framework, landscape plans play a pivotal strategic
role in guiding local compensation schemes. Sectoral planning projects and development
outside a settlement envelop came under the purview of the Federal Nature Conservation
Act through an amendment in 2002.

4.2.1 Federal Nature Conservation Act (Bundesnaturschutzgesetz)

The purpose of the Federal Nature Conservation Act was the protection and sustainable
development of landscape in rural and urban areas. The Act identified three main
environmental attributes for protection, restoration and development within green
structures: species and habitats: environmental services (soil, water, air and climate); and
landscape character, nature and landscape related recreation. The Act made provision for
environmental compensation upon application of a sequential test: a proposed development
must not cause avoidable damage and, if damage is unavoidable, it should be mitigated..
Compensation was seen from the outset as a last resort (Wilding et al, 2000a: 193).

Article 17 sets out the purposes of the Act as follows:
“The conservation, preservation and development of nature and landscapes, both in

populated and non- populated areas, in such a way as to effectively serve the
following purposes:

To maintain the efficiency of the balance of nature

To preserve the exploitability of nature’s resources

To conserve fauna and flora

To safeguard the variety, particularity and beauty of nature and

landscapes as a basis for mankind’s existence and as a prerequisite to
recreation in nature and in landscape.”

" This is a translation of the German in to English.
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The Act directs that in the course of the decision-making process, the above purposes of
the Act ‘shall be’ weighed, one against the other, as well as against other demands of the
community on nature and landscapes.

Article 2 Principles of Conservation of Nature and of Landscapes requires that anything
that adversely affects the maintenance or improvement of the efficiency of the balance of
nature is to be avoided or compensated for. The Act stipulates that:

. Any adverse effects on nature and landscapes which inevitably result from the
exploration and extraction of natural resources and from soil deposits shall be
compensated for by recreating the original landscape or by re-landscaping areas
modelled after nature

° Adverse effects on the climate, in particular the local climate, shall be prevented.
Where such effects are inevitable, they shall be compensated for, or reduced, by
landscape conservation efforts

. Proper use of vegetation shall be ensured. This shall apply in particular for forests,
other areas fully covered with plants and vegetation on river banks and lake shores.
Where vegetation cover is removed in non- populated areas, it shall be replaced by
new vegetation that fits in with the local environment

. Wild flora and fauna, their habitats and biotopes, are to be conserved, preserved,
developed and restored.

The Act makes provision for landscape planning through landscape master plans.
Landscape plans specify local requirements and measures for nature and landscape
conservation. These plans, which are based on scientific information, are also used as a
basis for preparing zoning codes in local land use plans and for assessing the
environmental effects of development proposals. The Act defines interventions in nature
and landscapes as “... any changes affecting the appearance or use of areas which lead to
considerable or lasting impairment of the efficiency of the balance of nature or of the
natural scenery” (Article 8(1)). For example, lowering the groundwater level is now
included as an impact on nature and the landscape and, therefore, has to be taken into
account when deciding on compensation (Article.18(1)). The intervener has to avoid or
compensate for any inevitable impairment within a specified period (Article 8(2)). If nature
or a landscape are considered to take precedence, interventions are prohibited (Article

8(3)).

Compensation measures have to be described in detail in the landscape plans produced by
the respective planning bodies, with written explanations and maps incorporated in
specialist plans. Landscape plans have to be taken into account when deciding on the kind
and scope of compensation (Article.19(2)). Agricultural, forestry and fisheries land uses
that are in accord with good technical practice are not considered an intervention, provided
the objectives and principles of nature conservation and landscape management are taken
into account. These measures are implemented through each State’s own legislation
(Article 18(5)), e.g. The State Nature Conservation Act of Mecklenburg-Vorpommern.
‘Compensation’ and ‘compensate in other ways’ have been defined in s.19. The emphasis
is on ‘like for like’, i.e. restoring equally the functions and features of the ecosystem.
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4.2.2 Federal Building Act 1998 (Baugesetzbuch)

Spatial planning, as required under the Federal Building Act 1998 is organised at the
national (Federal/Bund), regional (Federal State/.aender) and local (municipalities) level.
The environmental compensation provisions described above, as they related to urban
areas, were extended and moved from the Federal Nature Conservation Act to the first
section of the Federal Building Act 1998. The compensation regulations apply to the
“drawing up, amendment, extension or revoking of development plans” (Wilding er al.,
2000a:193). The Act empowers elected local authorities to regulate land use within
municipalities in order to “... safeguard sustainable urban development and socially
equitable utilisation of land for the general good of the community” (s.1(5)).

The Act directs that public and private interests are to be weighed in the course of

preparing land use plans. The weighing process should consider:

. The content of landscape and other related plans produced under water, waste and
pollution control legislation

° The avoidance of, and environmental compensatory measures (ausgleich-und
ersatzmassnahmen) for, the impact expected to be suffered by nature and the
landscape

. Assessment of the calculated and described impact of the development project (as set
out in the Environmental Impact Assessment Act)

. The preservation aims and the purpose of protection for areas of [European]
Community importance and of European bird sanctuaries within the meaning of the
Federal Nature Conservation Act®.

The land use plan (Bebauungsplan) may provide for environmental compensatory
measures for the expected impact on nature, and on the landscape, as a consequence of
intrusions. The provision of areas for environmental compensation can be made in areas
other than that at which the intrusion takes place provided this is compatible with an
ordered urban development and the aims of regional planning, of nature protection and of
conservation of the countryside.

The term ‘impact’ is defined as “changes of the appearance or use of sites that
considerably or lastingly impair the capacity of the natural balance or the
landscape”(Wilding et al, 2000a: 193). The proper use of land for agriculture or forestry is
not an impact (Wilding et al, 2000: 194) but no explanation is given as to what is deemed
‘proper’.

The ‘natural balance’ is a complex set of interactions of all natural factors including soil,
water, air, climate, and flora and fauna. The quality of the landscape is “... assessed by
examining its influence on a landscape’s diversity, peculiarity and beauty and its
recreational value” (Wilding et al, 2000a: 194). A landscape can be impaired by loss of
characteristic elements that decrease or prevent the perceptibility of characteristic
elements, or the addition of disturbing elements.

The precautionary principle applies and “... the mere probability of impairment suffices to
constitute an impact” (Wilding et al 2000a: 194). The damage to nature and landscape
must not exceed the necessary minimum, and municipalities should be particularly sparing

8 European Union Law includes: 1979 Birds Directive; Flora and Fauna Directives; 1992 Habitat Directive.

13



with green field land. This is limited by the principle of proportionality (Wilding et al,
2000a: 194), akin to the polluter pays principle.

The land use plan contains legally binding prescriptions (based on the method of use
zoning) for urban development. It sets out where development can occur and the
constraints on that development. These plans use a scale of 1:500, and regulate property
rights. They cover the majority of development under the jurisdiction of a municipality
(Wilding et al, 2000a: 193). The land use plan must be accompanied by a statement of
grounds for its adoption that sets out the aims, purposes and most significant effects of the
land use plan. The plan provisions may include measures for“... the protection,
conservation and development of topsoil, of the natural environment and of the landscape.”

The plan may also prescribe requirements for environmental compensation on those

properties
“... on which intrusion harmful to nature and to the landscape is to be expected or
at some other location either within the territory covered by the ... plan in question
or within the plan area of another ... land use plan. Spaces or measures intended to
provide counterbalance at some other location may be assigned either wholly or in
part to those areas in which intrusions harmful to nature and the to the landscape is
to be expected; this holds equally in the case of measures on land made available
by the municipality” (Wilding et al, 2000a: 193).

The Act allows environmental compensation to be made on land owned by the
municipality.

4.2.3 Implementation of land use plans

The Federal Building Act 1998 also contains a sequential test for deciding under what
circumstances environmental compensation is permitted as an option to address adverse
environmental impacts associated with a developmental proposal. These are: a proposed
development must not cause avoidable damage; and if damage is unavoidable, it must be
minimised or compensated for as a last resort. Nature conservation measures designated
for environmental compensation purposes are to be implemented by the property owner.
The municipal authority is responsible for ensuring these measures are implemented
speedily and properly by individual owners (Wilding et al, 2000a: 188, 193; Opperman,
2003).

When undertaking development, subjects considered suitable for inclusion in development
contracts include, among other things, the implementation of environmental compensation
measures. Development contracts have to be in writing.

Where environmental compensation is to occur at other sites, the municipality shall
undertake the works at the expense of the developer or owners of the plots. The
municipality may also have to make any required land available if it cannot be provided in
any other way.

4.2.4 Assessing environmental compensation

The Act requires that determining the extent of compensation occurs during the weighing
up process. The Federal Constitutional Court has ruled that whether or not a project should
proceed (‘be realized’) can only be considered in the final weighing up process. The
project is thoroughly examined to determine whether the project’s aims can be achieved
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with either: no damage; less damage at a different site; or by varying the layout. The Act
does not prescribe any particular method of assessing the compensation required.
Compensation requirements can only be made subordinate to more imperative
considerations, which have been precisely identified and specifically justified (Wilding et
al, 2000a: 194).

Options available to municipalities for prescribing environmental compensation under the

Act are:

. Compensatory measures on-site or in another part of the same planning district. Off-
site compensation must comply with the three types of plan above the local land use
plan, including municipal and Federal state plans. This protects against ‘wayward’
local decisions and ensures they fit into the strategic framework. Alternatively, a
plan can be adopted that is dedicated entirely to compensation. Compensation
measures can be undertaken on sites owned by the municipality. A planning
agreement can be drawn up

. An ‘ecological account’ can be set up, in advance of development, in which
compensation credits are banked. The compensation areas selected are determined by
ecological considerations, land ownership and availability. The cost of setting up the
area can later be recovered from developers when developments are implemented.
The municipality is not allowed to run up debts by delaying compensation for
impacts.

. Compensation can be initiated if the developer fails to do so, and the costs recovered
from the developer.

4.3  Strengths of the German regime

Legality: Legislative recognition has meant that landscape and nature conservation
considerations are taken into account in the weighing up process. Information is collected
and loss of environmental quality discussed. Areas requiring protection, restoration and
development are specified. Municipalities have to address the impact-compensation issue
when preparing plans. Consequently, they are taking a strategic approach to the impact of
development on the environment. There is a range of implementation options. These
provide for local flexibility by permitting solutions that suit the locality. They make it
almost impossible for a municipality to argue that it cannot provide compensation.

Effect: Green field development is expected to be less attractive to developers than
previously as there is an incentive to develop less sensitive sites, to restrict land

consumption and compensation is proportional to the environmental loss (Wilding et al,
2000: 196).

4.4  Weaknesses of the German regime

The literature identifies a number of weaknesses in the German regime:

Implementation: The decision makers are not necessarily bound by the plans and can
disregard compensation in defined situations. Consequently, compliance with the law and
the integration and coordination of effort does not always occur. Some municipalities find
compensation a nuisance and are slow/reluctant to plan for, and implement, it. The only
check to ensure it happens comes from the parties who were consulted during the plan
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preparation phase, as they have to be advised of the municipality’s decision on their
comments and they can, therefore, go to higher authorities on significant procedural errors.

Staff expertise: There are problems with the methods of calculating compensation and
substituting equivalent elements. Local authority staff lack the expertise for determining
adequate compensation for ecological and landscape amenity considerations.

Cost recovery: Federal regulations allow cost recovery for only the first five years after
creation. Debate centres on whether a longer term is needed.

Monitoring: The law does not contain a monitoring duty or a requirement for
municipalities to study progress periodically. Therefore, there is little information to
indicate how regularly or successfully compensation measures have been implemented.
The absence of a studying and monitoring framework has led to token implementation.
There is little or no information with which to evaluate the performance of the
compensation regime. Research is also needed to reassure the development industry about
the effects on land and development costs.

Long-term success: Success has been limited. Land availability and acquisition problems
rather than ecological necessity determines areas. Compensation can become disconnected
from the impact, both spatially and regarding the type of impact. The law does not include
specific instruments for securing permanent care and long-term safeguarding of
compensation sites. The effectiveness of non-specific instruments is not yet known.

In general, there are issues with regard to the care of and support for ‘green’ areas in
Germany. Often ‘green’ areas ‘left over’ after development are perceived as having low
economic and limited ecological value and suffer from limited funding. Consequently, they
become unattractive to developers.

Compensation becomes politicised: Environmental compensation can generate political
involvement, due to concern at the potential for compensation to inflate building costs and
reduce the land supply.

Capability: German experience shows that designing procedures for determining
compensation and valuing natural assets are, in themselves, very considerable
undertakings.

5 The Netherlands Regime For Environmental Compensation
5.1 Policy overview

Prior to 1993, mitigation and/or environmental compensation measures were optional in
the Netherlands. After 1993 they became mandatory under the National Structure Plan for
Rural Areas. Under the National Structure Plan, provincial authorities are required to
incorporate the environmental compensation principle into their regional plans.
Compensation ties into the ‘no-unless’ assumption of the Spatial Planning Act. This
assumption prohibits any development in officially protected areas unless nature
conservation interests are outweighed by other urgent national interests, such as economic
considerations. Compensation is not, however, established in national legislation but has
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been implemented in a non-regulatory approach, i.e. by way of agreements between
affected parties (Cuperus et al, 2001: 76).

5.2 Institutional arrangements and practices

In the Netherlands green areas are protected under the Ecological Main Structure. This
concept centres on the idea of a ‘green heart’ within the country (Faludi et al, 1994). The
compensation principle is applied where there is any ecological impact on: core areas of
the Dutch National Ecological Network; areas created as part of the National Ecological
Network; nature areas designated in regional or zoning plans; habitat sites designated in
national species-protection plans; ecological values covered under the Forestry Act 1961.
The National Structure Plan for Rural Areas also sets out criteria for applying
compensation. People who wish to undertake development within these areas have to
compensate for it. There is a Dutch nature policy with 132 nature target types (Cuperus,
2001:77). These are associated, strictly, with the National Ecological Network. The
government has recommended that the ecological impacts and compensation measures
associated with development projects be described in terms of nature target types. But
these nature target types have not yet been delineated for all parts of the country.

Physical compensation covers acquisition (if necessary), adaptive design and ongoing
management of compensation sites. Compensation aims at either improving damaged areas
or creating new habitats with ecological functions and quality attributes. At least two
aspects determine the type of ecological compensation adopted: the feasibility of realising
the same ecological functions or values and; the location of the compensation site relative
to the development site, i.e. within or outside the affected zone (Cuperus et al, 2001: 77;
Cuperus 1999: 3; van der Top, 2003).

Thus, in the Netherlands’ highway planning context, environmental compensation has been
defined as the “... substitution of ecological functions or values that are impaired by
(highway) development. It may require “no net loss” of habitat conditions ... habitat types
... populations of single species or species groups ... or ecological functions ...” ( Cuperus
et al, 2001: 76). “... In the Netherlands, it is confined to nature functions in the strict
sense.” (Cuperus et al, 2001: 76). “It focuses on adverse impacts on nature due to
development.” (Cuperus 1999: 3).

5.2.1 Legislative mandate

In the Netherlands the Physical Planning Act 1962 created a three-tier system of
governance and planning, i.e. national, province and municipality. There is a
differentiation of planning. at each level. A national plan can be developed but has never
eventuated. Instead, indicative, long-range studys on national problems and policies have
been produced. Provincial structure plans are seen as comprehensive plans that are
indicative rather than binding (like the British country-wide structure plan). Responsibility
for strategic planning rests with central and regional governments. Municipal plans define
rights and obligations and are legally binding (Faludi & van der Valk, 1994: 2, 127, 257).

5.2.2 Process for environmental compensation

Where major public works are to occur, e.g. highway construction, the process for
undertaking environmental compensation, as laid out in the Dutch Routing Act 1994, is as
follows:

17



W

Commencing Documentation drawn up by initiator (scale 1:50,000-1:100,000).
These documents inform the public about the problem, possible solutions and the
anticipated environmental impacts.
The Routing Environmental Impact Assessment Study describes the impacts of the
solutions (scale 1:10,000). It includes at least two alternative options, one of them
being the most environmentally- friendly alternative as required by the
Environmental Protection Act. The EIA may include the ecological aspects of the
main design; the ecological impacts; the proposed compensation measures and;
administrative and negotiating aspects. It may also include a programme for
evaluating the compensation programme (Cuperus et al, 2001: 82).
Compensation search areas are delineated on a topographical map (between
1:50,000 and 1:110,000) or described in approximate terms. Criteria used to assess
areas are:
Proximity to the infrastructure (but outside its effect zone)
Spatial linkage with nature and nature-development areas
Preference for a single, larger compensation site rather than several smaller sites
(Cuperus, 2001:81,82)
Feasibility is considered in ecological, spatial and economic terms: the abiotic
conditions for developing ecological values, the regional availability of real
estate, and compatibility with agricultural functions
Government approves the documents
A preliminary preferred route is designated, based on political, economic and
budgetary considerations (scale 1:2,500)
The government (Minister of Transport and Minister of Housing, Physical Planning
and Environment) then makes a final decision establishing the detailed physical
requirements of the route (scale 1:500-1:1,000). This identifies the compensation
sites at the individual level

Under this procedural framework compensation measures are described in increasing detail
as the procedure advances.

Criteria that apply to any compensation:

The initiator is responsible for implementation of the compensation principle

The legitimacy of a development must first be established before addressing
compensation measures

Impacts are to be avoided as far as possible, with effects, preferably, being mitigated
and, only in the last resort, compensated for

Compensation implies no net loss of area or quality

Impacts on habitats should be compensated for in terms of the same or, if not
feasible, equivalent quality

If physical compensation is not feasible, financial compensation is obligatory
(Cuperus et al, 2001: 77)
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The form of compensation can depend on the effect of the proposed work. It can be in-kind
or out-of-kind. For habitat loss there can be in-kind compensation, i.e. create areas of
habitat of the same size and quality (on-site or off-site) or upgrade the existing habitat.
Habitat degradation can be addressed through habitat upgrading. Habitat isolation can be
addressed through enlarging, upgrading or increasing the connectivity of habitats. Out-of-
kind compensation has little or no ecological relationship between impacted and trade-off
habitats (Cuperus, 1999: 5-7).

5.3  Strengths of the Netherlands regime

Ecological compensation is part of a national policy that is applied quite consistently. It
requires that alternatives be considered. The inclusion of options, with the comparable
amounts of compensation required, may influence decision makers to adopt less costly
options, e.g. reconstruction requires lower compensation than new construction. On-site,
in-kind compensation is generally favoured although off-site compensation is recognised to

have advantages e.g. larger ecosystems can be connected and better results achieved
(Cuperus et al, 1999: 9).

5.4  Weaknesses of the Netherlands regime

The literature identifies a number of weaknesses with the Dutch process.

Legislative basis: There is no legislative basis, therefore, compensation is not able to be
enforced by law if it is necessary. It is, therefore, achieved on a voluntary basis.

Cost: If the costs of compensation are high or physically not feasible, due to non-
cooperation between parties or an absence of suitable habitat conditions, then the
government agency in charge can impose a financial charge. This does not necessarily
have to be used to address the ecological and spatial impacts of the development. Net loss
can occur. Evaluation of the effectiveness and costs of compensation has not been carried
out. (Cuperus et al, 1999: 7).

Applicability. Compensation is restricted to nature and recreational functions and does not
necessarily address all the impacts. Other aspects could also be included but, so far, are
not, e.g. cultural- historical aspects of the landscape (Cuperus et al, 2001: 85).

Implementation: Provincial policies on compensation have to be in place before
compensation can be applied. Until 1997 such policies did not exist. No guidance can be
given on how to chose between on-site and off-site compensation as these depend on
availability of land. The criteria for the evaluation of equivalences in species diversity and
rarity (regional / national / international) need to be worked out. These criteria can be
influenced by institutional mandate and public input (Cuperus et al, 1999: 9).
Environmental groups differ from region to region in their attitude to environmental

compensation and may dispute the basic legitimacy of the development. Agricultural
organisations oppose compensation.

The decision process entails consideration of: (1) the legitimacy of the development; (2)
whether or not the ‘no-unless’ postulate is to be satisfied; and (3) the compensation
measures associated with the development. Cuperus notes the tendency not to separate
these issues in the decision making process leads to “ undesirable entanglement of the
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fundamental debate on the development itself with discussion of any compensation
measures associated with each of the alternatives.” ( Cuperus et al, 2001: 84).

Impacts are determined quantitatively and qualitatively. However, qualitative habitat
aspects are given only in approximate terms. Usually, these are seen as able to be avoided
or mitigated, although they are not well understood (Cuperus et al, 2001: 87).

Compensation can be relatively ineffective due to: lack of proper ecological input;
incorrect habitat conditions at compensation sites; inappropriate site design and
management’s inadequate compliance with compensation requirements on the part of the
initiator; inadequate liaison of authorities and initiators with environmental groups; and
lack of an accurate registration system allowing the controlling authority to adequately
supervise compliance (Cuperus et al, 1999: 10).

5.5  Opportunities to improve practice

It has been suggested that undertaking a strategic environmental assessment, before
beginning design of major development works, would enable nature conservation and other
public interests to be weighed against one another. Documentation should indicate the
scope of the compensation principle and the degree to which the criteria of the provincial
compensation policy are met. The ecological impacts of alternatives, and the mitigation
and compensation measures should be described. The compensation principle may provide
an opportunity for an offensive planning strategy, i.e. combining the procedures of several
infrastructure projects. This could lead to mega compensation (Cuperus et al, 2001: 85).
The application of stringent conditions and monitoring and evaluation of any compensation
plan is required.

There needs to be a legislative procedure that provides citizens with legal security, so they
can appeal the decision to ensure that “no net loss” does in fact occur (Cuperus et al, 2001:
87; Cuperus et al, 1999: 10).

6. The British Regime for Environmental Compensation
6.1 Policy overview

In Britain there is a general concern at the loss of local ecological values when land is
developed (Wilding & Raemaekers, 2000: 187). Various government policies refer to the
concept of compensation/environmental enhancement. For example, the Countryside
Commission 1993 required that ‘any unavoidable loss or damage’ to non-critical
countryside features’ should be fully compensated through environmental enhancement.
However, ambiguities exist within government policy (Cowell, 1997: 298).

There are few national planning policies that explicitly stipulate environmental
compensation, apart from guidance on the legitimate use of planning agreements, trans-
national policies for nature conservation and elements of minerals planning policy (Cowell,
1996: 32,33). Environmental compensation is formally required only for sites of
international importance to nature conservation under the European Union’s (EU) habitats
directive, and for trees. Beyond that, it can be secured by the general instruments of
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planning conditions and agreement, even though these instruments were not specifically
designed for environmental compensation and for which there exists no associated
ecological methodology.

Thus, the practice of environmental compensation does exist in the British planning
system, but it is neither systematised nor universal, as in Germany. In the British context,
the term environmental compensation is used and can be viewed as a form of planning
gain. The Conservative Government in its White Paper, This Common Inheritance (1990),
promoted the use of environmental planning gain. It gained public recognition through its
application in the Rainham Marshes case where a nature reserve was created as
‘compensation’ for a designated Site of Special Scientific Interest (SSSI)(Whatmore et al,
1992: 167; Harrison & Burgess: 1993). The lengthy debate (1985-1997) over the Cardiff
Bay development has also highlighted the concept of environmental compensation
(Cowell, 2000).

The lack of a legislative response may have been due to the predominant market approach
of the government of the day (Conservative Thatcherism). In the UK in the 1990s,
planning authorities were urged to “... take care to avoid unnecessary constraints on
development.” and “(Designated areas) of national importance must be protected, but may
need to be traded against equally important economic objectives, in which case it may be

necessary to look at the scope for designating compensatory resources.” (Cowell, 1996:
29).

6.2  Institutional arrangements and practices

As noted, there is no legislation specifically requiring environmental compensation.
“Indeed, the planning system does not recognise land consumption in itself as requiring
compensation, and more generally does not recognise replacing a loss with another
resource as a legitimate aim” (Wilding & Raemaekers, 2000a: 188). The two main
planning instruments for securing environmental compensation are conditions and
agreements, although neither was specifically designed for this purpose. Developers
increasingly offer compensation, e.g. habitat recreation, translocation and enhancement,
‘up front’ to tip the balance in favour of their proposals (Wilding et al, 2000a: 188-190).

The concept of environmental compensation is found in the following planning law
contexts:

. Tree preservation orders and trees in general. Where development involves trees
being lost, permission is normally “... conditional on a replanting scheme ... of
appropriate species in appropriate numbers.” (Wilding et al, 2000a: 188).

. International conservation legislation has impacted on practice in Britain, in
particular, the European Habitats Directive 1992 and the Ramsar Convention 1973.
The EU Habitats Directive has required obligatory compensation for displacement of
designated habitat within protected sites (Crooks et al, c1999: 19). In the Cardiff Bay
case, parties appealed to the EU for enforcement (Cowell, 2000).

. The European Environmental Assessment Directive requires among the minimum
information in environmental statements “... a description of the measures ... to
avoid, reduce, and if possible, remedy significant adverse effects.” Guidance
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explains that “... impacts should be avoided or reduced, and ... some compensation
provisions should be made.” (Wilding et al, 2000a: 189).

. Internationally protected sites. Development in areas designated under the Ramsar
Convention or the European Birds and Habitats Directives must be appropriately
assessed. If development is allowed environmental compensation measures are
required in order to ensure “... the overall coherence of Natura 2000.” (Wilding et al,
2000a: 188).

In the absence of specific environmental compensation regulations, the term and concept
of environmental compensation are little known in planning circles.

6.2.1 Process for environmental compensation

Within the British planning system agreements and conditions are vehicles for securing
environmental enhancement and reparation from developers. Planning authorities are
empowered to attach conditions to planning permissions, provided they are necessary,
relevant to planning, relevant to the development to be permitted, enforceable, precise and
reasonable (Cowell, 1996: 33). The concept of planning agreements being used to secure
measures that “... off-set the loss of, or impact on, any amenity or resource present on the
site prior to development’ has gained some support from central government.” (Cowell,
1996: 2).

Surveys of planning agreements point to the widespread use of such agreements in
securing public open space, landscaping and, more rarely, wildlife habitat enhancement,
protection and management (Cowell, 1996: 2). The ‘alleviation and/or compensation’ of
adverse impacts is a rationale for planning gain.

There are three main forms of compensatory practices:

1. Maintenance of on-site nature conservation value. This approach is optional rather
than mandatory.

2.  Contributions to strategic environmental enhancement. This is also optional.

3. Compliance with international nature conservation policy. Where development
impacts on Special Protection areas and Ramsar sites, a series of mitigation measures
are required, including compensatory habitat creation (Wilding et al, 2000a: 190).
This could be considered mandatory.

Environmental compensation has been used by the electricity supply industry to provide
compensation (wetlands) when proposals for new power generation infrastructure are
being developed (Cowell, 1996). It has also been applied to the wetlands altered due to
urban development, e.g. Cardiff Bay (Cowell, 2000).

6.3  Strengths of the British regime

It allows ‘necessary’ (socio-economic) development to proceed while addressing loss of
other values. It is seen as a ‘reasonable’ approach, which is a characteristic of British
planning. To ask a developer to replicate an ecosystem in its entirety would be very costly
and ‘unreasonable’ (Cowell, 1997: 302) and opposed. A ‘reasonable’ request will get buy-
in from developers who generally accept the concept. It is recognised as part of a range of
measures used to avoid, reduce or otherwise mitigate the impacts of development.
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6.4  Weaknesses of the British regime

Legal basis: There is no legislative mandate within Britain, therefore, the regime is
dependent on European Union ‘enforcement’ (Cowell, 2000).

Place within national goals: Wider goals and imperatives within society, e.g. priority for
economic activity, determine application of, and support for, the concept. These can
change over time as the environmental ‘narrative’ changes. For example, the commodity
narrative gained political acceptance in the 1980s and the planning system moved towards
bargaining rather than statutory mechanisms (Whatmore et al, 1992: 170). Consequently,
the British planning regime is perceived as favouring development. In Britain, local
authorities can comment on ‘planning aspects’ of proposals, but not whether or not there is
a need. Environmental compensation is seen as part of the politics of development which
assumes that development and environment are reconcilable (Cowell,1997: Wilding et al,
2000a: 191).

Institutional arrangements: These determine who has power to make decisions, what
environmental compensation can be used for and whether or not it is acceptable as a
solution. “The planning system has a propensity for ‘difficult distributional (political)
choices to be made on a pseudo-technical basis.” ( Cowell, 1997: 295).

Commodification of nature: Environmental compensation as a process leads to a
transformation in thinking and terminology, e.g. the approach to nature conservation
policy. It implies that nature can be controlled and moulded by humans for human ends
(Cowell, 1997: 302). Where previously protection against loss was advocated,
environmental compensation allows compensation for loss and risks promoting a view that
all natural assets are tradable (Cowell, 2000: 3; Wilding et al, 2000a: 198).

Valuing areas: Compensation depends on which forms of value are regarded by society,
with its plurality of values, as legitimate in decision-making. Values, such as those that are
difficult to substantiate, may not be able to be realised. Some values may receive
recognition while others are ignored due to the difficulty of quantifying them. Indirect
effects are not necessarily taken into account. Some environments are valued for their
inherent or intrinsic worth and, consequently, nothing could provide compensation that is
equivalent. It is for the decision makers to reconcile these differences (Cowell, 1996: ix;
Cowell, 1997: 293-320; Cowell, 2000: 3, 4).

Implementation: The context of the use of environmental compensation, i.e. sustainable
development, is complex. The term is controversial, with differing perspectives.
Application depends on what is considered ‘reasonable’ by the decision makers, especially
where the issues are intangible or scientifically disputable. It is believed to accommodate
interests already well developed in the planning system, particularly major developers.
Developers have to be able and willing to acquire comparable/suitable land and undertake
the development of alternative sites. Without this commitment, compensation areas can be
symbolic rather than functional (Cowell, 2000: 9). Consequently, compensation tends to be
that which can be accommodated financially and within land that is readily available to
developers (Cowell, 1997: 293-302). Application is, frequently, only a reaction to
objections from statutory consultees or public concern (Wilding et al, 2000a, 191). Its use
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is considered more widespread than the planning policies, agreements or conditions, would
suggest.

Ecological effectiveness: Application is on a site-by-site basis. Weak monitoring, poor
implementation and vague objectives reduce the likelihood of success (Cowell, 2000: 9;
Crooks et al, 1999). Replication of complex environments is difficult (Cowell, 1997:295).
Complex schemes requiring planning agreements/obligations are generally only sought
from large developments. They are used mainly for public access and amenity values and
rarely for ecological concerns (Wilding et al, 2000a: 191).

Accountability and openness: Some issues raised in the UK context regarding
environmental compensation are: whether or not planning by locality-specific negotiation
should be allowed; how to achieve accountability; how to avoid the subversion of
environmental protection policies; how to calculate ‘net’ gain and ‘net’ loss for complex
environmental entities; and what is the role of the public and private sectors in the
European Community (Cowell, 1996: 10).

6.5  Opportunities to improve practice

Wilding and Raemaekers advocate making environmental compensation a universal
obligation in Britain, as in Germany. This would encourage payment in kind, ensure
environmental capital was not eroded away, and is preferable to greenfield taxes or impact
levies. Cowell considers the British planning system does not allow the broader concepts
and issues to be debated. For example, the need for a power station could (not) include
debate over conservation measures/ alternative sources as this is considered by government
to be “... commercial matters for the applicant to consider.” (Cowell, 1997: 303).

7. The Australian Regime for Environmental Compensation

7.1  Policy overview

Application of the concept of environmental compensation is growing in Australia as the
Commonwealth and State governments seek to implement national policy on the reversal
of the decline in native vegetation cover. While not directly using the term ‘environmental
compensation’, reference has recently been made in various Commonwealth and State
documents to ‘net gain’, ‘tradeoffs’, ‘offsetting’ and ‘credits’. The Commonwealth
Government’s Environment Protection and Biodiversity Conservation Act 1999 promotes
the conservation of biodiversity. S.77A(1) provides for the Environment Minister to allow
development in significant areas if it is to be undertaken in a ‘particular manner’.
Environment Australia’s Guidelines on Application of ‘Particular Manner’, note that
“... measures aimed at compensating for a significant adverse impact may not
qualify as a particular manner. It is necessary for any such measures to directly
avoid or lessen the physical impacts of the proposal rather than to merely
compensate for a significant impact.” (EPA,2002).

Within the context of natural areas and biodiversity it appears, from the guidelines and

documents, that the preference is for avoidance and reducing effects, with offsetting or
compensation being seen as a last resort, where development is allowed. This preference
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for avoidance is reflected in State legislation. As Commonwealth and State documents
referring to net gain and offsets, are in the early stages of implementation, the application
and effectiveness of these provisions have yet to be tested. Critics have already pointed out
limitations of the EPBC legislation and Net Gain policies (Chapple, 2001; Connor, 1999;
Waterman, 2001).

7.2  Institutional arrangements

The concept of ‘no net loss’ was contained within the Natural Heritage Trust Bushcare
Agreement 1997 between all States and the Commonwealth (Department of Land & Water
Conservation, NSW 1997). Some Australian States are now seeking to include the concept
of ‘net gain’ in various State strategies and programmes. The terms ‘offsets’ and ‘green
offsets’ are also being used.

7.2.1 Victoria

The State of Victoria has incorporated net gain in the State’s policy document Victoria's
Native Vegetation Management A Framework for Action. The Framework seeks to reverse
the decline in biodiversity and salinisation of water that has occurred due to native
vegetation clearance (Department of Sustainability & Environment, 2002). The goal is to
achieve net gain, i.e. overall gains are greater than overall losses with avoidance of
individual losses being the priority (State Government Victoria, undated, : 6, 19). The
Framework sets out the method for measuring the conservation significance (Very High to
Low) of native vegetation. The focus is on protection and improvement of higher ranked
areas with a more flexible approach to lower ranked areas. Gains can be defined in terms
of extent, such as new areas of revegetation, or quality, such as supplementary plantings in
depleted existing vegetation (State Government Victoria, undated, :19). The Framework
sets out the broad approach and specifies minimum standards. A three-step sequential
approach is used: (1) avoid adverse impacts; (2) if impacts cannot be avoided, to minimise
impacts through appropriate consideration in project design and planning processes; (3) as
a final option, identify offset options. (Heber & Waughan, 2003).

The net gain policy is being implemented through the Planning and Environment Act 1987
and the planning schemes produced under that Act. State Planning Provisions were
introduced in 1989 that, overnight, introduced native vegetation retention controls. This
means local authorities can require landowners to obtain a permit if they wish to remove,
destroy or lop native vegetation. In 1999 standard planning controls, the Victoria Planning
Provisions (VPP), were introduced. The Framework has been incorporated into the VPP
and is a relevant consideration that local authorities “... should have regard to ...” and ...
planning and responsible authorities should achieve a ‘Net Gain’ outcome, as defined in
the Framework when determining whether or not to clear native vegetation.” (Heber and
Waughan, 2003: 5). Native vegetation is defined as ‘plants that are indigenous to Victoria,
including trees, shrubs, herbs and grasses’ (Heber and Waughan, 2003: 4). Key concepts in
the Framework are habitat hectares (for measuring the quality and quantity of on-site
native vegetation), offsets (the long-term protection of sites), operational guidelines (yet to
be formulated), and encouraging investment in natural heritage, the ‘missing market’,
using Bush Tender and Bush Broker initiatives. Bush tender allows landholders to be paid
for improvements to their native vegetation based on a competitive tender process. Bush
broker allows offset gains to be generated off site by a third party. These concepts are still
in the early stages of development and application (Heber and Waughan, 2003: 6-10)
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7.2.2 New South Wales

New South Wales (NSW) is also seeking to apply an ‘offset’ policy, as it relates to native
vegetation and salinity, via the Regional Vegetation Management Plans prepared under the
Native Vegetation Conservation Act 1997. These plans prevail over all other
environmental planning instruments’. Until such plans exist, rural landowners wishing to
clear vegetation must apply for Development Consent under Part 4 of the Environment
Planning and Assessment Act 1979. The Minister of Land and Water Conservation is the
consent authority in these circumstances (Heber et al, 2003: 11).

An offset policy would be based on a system of calculating credits and debits. The
proponent undertaking the clearing would incur debits, expressed as some units of
environmental value. To compensate for this, they would need to obtain credits by
undertaking an offset action. The difficulty in calculating credits and debits has been
recognised. Three possible options for calculating credits and debits are: regional offset
ratios; case-by-case evaluation using a set formula, and monetary contributions to a pool of
funds.” (Department of Land & Water Conservation, NSW, 2001, p.2).

This approach has been further developed by the Environmental Protection Agency of
NSW in Green offsets for sustainable development: A concept paper. April 2002. The
paper sets out that: ““... Green offsets are a way of having both economic development and
environmental protection. Development continues but not at the expense of the
environment. A green offset action is action taken outside a development site (but near it)
that reduces pollution or environmental impacts. The developers either take the action
themselves or pay for others to do it on their behalf.” “... By allowing new developers to
counterbalance their environmental impact by working off-site, we also create the
opportunity to reduce some existing impacts (EPA, 2002, :3)”.

The discussion paper sets out the principles that apply and situations where offsets can be
used. They include avoidance of impacts as priority, and using all cost effective prevention
and mitigation measures. Offsets are only used to address remaining impacts; all standard
regulatory requirements must still be met; and offsets must result in a net environmental
improvement. It also stipulates that offsets must be: enduring, quantifiable; targeted;
located appropriately; supplementary and enforceable.

Compensation for loss of wetlands has been used on a small scale where major
infrastructure projects, such as roads, have been constructed. In NSW, the Road Transport
Authority has provided compensatory areas, e.g. the Eve wetlands where a compensatory
wading bird habitat was provided. The long-term effectiveness of such measures is unclear.

7.3  Advantages of the offset approach

Advantages of the offset approach, when applied to the same property, include: provision
of greater flexibility for land managers; development continues; environmental impacts are
more easily accounted for; it leads to a net gain; and it standardises the current approach to
trade-offs for clearing.

® These instruments include State environmental planning policy, a regional environment plan or a local
environmenta! plan (Heber et al, 2003:12).
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Advantages of green offset schemes are considered to be: they ensure there is a net
environmental improvement as a result of development; environmental impact is offset by
action taken off-site; previous damage can be corrected; resources can be used where they
can achieve greatest environmental improvement; monitoring will increase knowledge; and
schemes will be accountable and transparent. The literature also suggests that an offset
market will develop with economic benefits (Department of Land and Water Conservation,
NSW, 2002).

7.4  Disadvantages of the offset approach

The perceived disadvantages of an offset approach vary between states. In Victoria some
potential disadvantages or issues are: the status given to the policy within the wider
planning hierarchy, uncertainty about implementation and long term management. In NSW
they are: a lack of accurate and sufficient data; the costs of administering the scheme; the
need for institutional structures to administer and monitor trading; changing government
policy and legal obstacles, e.g. legislative and a small market due to limited opportunities
for clearing in NSW (Department of Land and Water Conservation, NSW, 2002).

7.5  Opportunities to improve practice

As net gain and offset policies are currently being developed in Victoria NSW, it can be
anticipated that the concepts and their application will change over time. There are still
many issues and questions concerning the implementation of the policy of net gain and its
associated provisions.

8. The New Zealand Regime for Environmental Compensation
8.1  Policy overview

Public attitudes towards remaining natural areas in New Zealand have changed
significantly since the pioneering days. It is now recognised that New Zealand’s
indigenous biodiversity is declining with 70% of New Zealand’s forest cover and 90% of
its wetlands having been lost through human colonisation (Davis & Cocklin, 2001:6). In
1995 the government adopted the goal of maintaining and enhancing the ecological
integrity of other remaining indigenous ecosystems (MfE, 1995). Approximately 30% of
New Zealand’s land area is in public ownership and protected for conservation purposes.
However, the conservation estate is not representative of all indigenous ecosystems, in
particular lowland ecosystems. There are significant areas of indigenous ecosystems on
privately owned land and which currently are unprotected. It is argued that there is an
urgent need to increase the level of protection to assist in the conservation of the nation’s
threatened species and ecosystems (Davis & Cocklin, 2001:6).

The issues of compensation for loss of property rights and the determination of effective
mechanisms for protecting natural values, which may impinge on private property rights,
have proved contentious (Scott & Hughey, 2000; Epstein, 1999; McShane, 1998;).
Attempts to use regulatory mechanisms, such as land use zoning, for these purposes have
met with resistance in a number of rural districts during the last decade. Groups such as
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Federated Farmers argue that if landowners have to internalise environmental costs
themselves, they should also be recompensed for providing environmental good. At the
social level, conservation and production interests are contesting the rights to private
(economic) benefits or public (environmental) benefits (Davis & Cocklin, 2001).

Retaining natural values may be of some advantage to land owners, e.g. water and soil
factors and property resale values. Often, the benefits of retaining these areas are shared by
the wider community, other land users and future generations. The landowner, however,
faces costs involved in protection, maintenance and foregone economic opportunities. This
is seen as penalising those who provide the public good (Davis & Cocklin, 2001; Scott &
Hughey, 2000).

The question then, is how to protect areas on private land that contain indigenous
biodiversity values or other biophysical or landscape values within the ambit of existing
legislation and, in particular, under the RMA? Arguably, environmental compensation may
be seen by some as one method of achieving this objective and at the same time protecting
private property rights. We are cautious about this proposition because of difficulties with
interpretation and application in the context of the RMA as it exists at present. In the
following sections we elaborate on these concerns.

8.2 Institutional arrangements and practices

In the New Zealand setting, the term “environmental compensation” should be
differentiated from other forms of compensation provided for under the RMA e.g. financial
compensation for loss of private property rights resulting from designation procedures for
public works.

We argue in this and the following section that there is a lack of proper understanding
amongst different stakeholder groups associated with the administration of the RMA about
the meaning of environmental compensation and how it should be used as a planning tool
under the Act. Even central government agencies have, over the years, sent mixed policy
signals about the legitimacy of the emerging practice of environmental compensation in
New Zealand.

Environmental compensation is a relatively recent tool in New Zealand compared with its
usage in the USA and Germany. In the late 1980’s the Resource Management Law Review
Group considered including provision for it in the then Resource Management Bill. In the
Study of the Review Group on the Resource Management Bill (1991) environmental
compensation and net conservation benefit were discussed. The Review Group
recommended that the concept of environmental compensation be included in the Bill so
that local authorities were able to impose conditions on resource consents that would
provide for environmental compensation (Turner, 2000).

The then Minister for the Environment also identified environmental compensation as a
type of economic instrument which might be employed in cases where a development
involved adverse effects on the environment that could not otherwise be avoided. The
Minister also proposed a further clause that would require those responsible for
environmental effects to mitigate and provide compensating benefits. However, a clause
on environmental compensation was not included in the final Bill (Turner, 2000).
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Notwithstanding this decision, policies on environmental compensation appeared in the
Draft New Zealand Coastal Policy Statement prepared in 1990 by the Department of
Conservation in anticipation of the Resource Management Bill being enacted. The Draft
contained a number of policies that referred to environmental compensation:

Policy 5.0 Maintenance of Natural Character.

5.6 Minimising adverse effects.

5.6.8 Where a use or development Where permitted use or development is
has been allowed, plans and likely to result in adverse

decisions shall require, where environmental effects, it would be
appropriate, that compensation appropriate for the consent holder to
(whether financial or otherwise) is provide for the restoration or

made for any adverse environmental enhancement of similar characteristics
effects. in another area.’ (DoC, 1990:16)

Policy 7.7.3 Environmental assessment documentation shall address the following
matters:...

- methods by which and degree to which environmental impacts can be minimised
or compensated for; and

- the extent of restoration which is proposed.

(DoC, 1990: 23).

The study on submissions to the 1990 Draft found that support for the concept to
compensate for adverse environmental effects was divided. While supporting the concept,
some queried how compensation was to be allocated and to whom. Many submissions
demonstrated concern that compensation could lead to environmental trade-offs. The use
of ‘compensation’ was seen as questionable because it left open the possibility of ‘paying’
for environmental damage. The policy implied that the maintenance of environmental
standards was open to bargaining by developers. It was also questioned whether
compensation would benefit the environment and act as a deterrent (DoC, 1992a).

Submissions on the 1990 Draft were taken into account when the 1992 Proposed Policy
Statement was prepared. Despite the reservations expressed by some submitters, the
concept of environmental compensation was retained in the revised Statement:

“Principle 6

People shall avoid, remedy or mitigate the adverse effects of their activities on the

coastal environment. (DoC 1992b:11)

Outcomes

Outcome 3.2. Providing for Appropriate Subdivision, Use, or Development of the
Coastal Environment.

3.2.2 Provision should be made to allow for compensation for the adverse effects of
subdivision, use, or development on the coastal environment. This may include:

(a) mitigation of adverse effects; and/or

(b) environmental compensation; and/or

(c) financial contributions (as provided for by s.108(9)) of the RMA”. (DoC 1992b:
20).
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Interestingly, at that time financial contributions and environmental compensation were
seen as separate methods.

The Board of Inquiry considering the Proposed Policy Statement took into account the
submissions made on that Statement. On environmental compensation the Board said in its
study to the Minister of Conservation that Policy 3.2.2
“.. was the subject of a very large number of submissions. There was widespread
support for the concept that those who damage the coastal environment should
compensate for the damage in some way, or restore the damaged areas. But there
was also a questioning of the meaning of ‘environmental compensation’. However,
the main question raised by this policy is that of its validity in terms of the Act.

Your representative suggested that it should be worded to take advantage of the
provisions of s.108 (1) & (9) as follows:

Provision should be made for the use of financial contributions for the
adverse effects of subdivision, use, and development.

There is no doubt that ‘environmental compensation’, i.e. some environmental
benefit offsetting environmental damage, can be sought only in the manner, and to
the extent, authorised by the Act. Section 108 appears to be the only empowering
provision. We believe that local authorities are already well aware of the powers
that it confers. A policy in the NZCPS could merely recommend the use of those
powers.

We have concluded that this policy should be reworded as follows:

“Policy statements and plans should recognise the powers conferred by Section
108 to obtain environmental benefits which will (to a degree) offset environmental
damage, by specifying purpose in their plans for which ‘financial contributions’
can be sought, in cases where there will be unavoidable adverse effects from
subdivisions, use or development in the coastal environment” (DoC, 1994: 45).

In the New Zealand Coastal Policy Statement gazetted on 5 May 1994, reference to
environmental compensation was deleted, presumably on the assumption that it could be
provided for through the financial contribution provisions of a plan pursuant to s.108 of the
RMA.

A further attempt in 1994 by a central government agency to give official recognition to
environmental compensation also failed. The draft Environment 2010 Strategy prepared by
the Ministry for Environment included environmental compensation as one of the 12
principles. The phrase used was “... no net loss of a valued environmental asset or
amenity”, recognising that replacement areas should be functionally equivalent to those
being lost. However, this principle was removed from the Strategy after public consultation
(Turner, 2000). The reasons were not spelt out.
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Thus, despite the recommendation of the 1991 Review Group and the proposal of the then

Minister for the Environment, the term ‘environmental compensation’ is not used in the
RMA at all."’

Some have argued that environmental compensation is implicit in the Act. For example, in
1993 Edmonds questioned whether environmental compensation was implicit in the phrase
‘avoiding, remedying or mitigating’ as in s.5(2)(c) of the RMA and put forward the
alternative view that it was confined to the concept of “financial contributions™ as defined
in s.108(9) of the Act (Edmonds, 1993) In 2000 Turner expressed the view that
environmental compensation is implicit in the RMA through such concepts as avoiding,
remedying or mitigating adverse effects and also in the provision for “services or works” in
s.108 (2)(c) of the Act (Turner, 2000). As we will show in the next section the
Environment Court appears to have adopted a similar view in recent times although earlier
cases do not make it clear which provisions of the RMA were being applied.

However, there are difficulties with applying s.5(2)(c) because the formula in this
subsection has been interpreted as not requiring a sequential test. This is in contrast with
the international practice of “avoid-remedy- compensate”. Then too, at least since North
Shore City Council & Ors v Auckland Regional Council (Okura) [1997] NZRMA 59 it has
also been interpreted as providing but one of a number of tests for deciding, by way of an
overall broad judgment, whether a particular policy, plan or development proposal will
meet the purpose of the Act."!

The definitions of “environment” and “effects” in the RMA add to the difficulties of
applying an international understanding of environmental compensation. These definitions
are very wide and include matters that go beyond the biophysical environment and beyond
effects on that environment.

Twelve years after its enactment there is still a lack of clarity about whether environmental
compensation, as we have earlier defined it, is provided for under the RMA. This could
have been remedied through amendments to the Act but this has not occurred.

Even though environmental compensation is referred to as a method in the financial
contributions sections of a number of planning instruments, as we demonstrate in the next
section, there are inconsistencies and differences in meaning and application of the plan
provisions and their interpretation by the Environment Court. This is an unsatisfactory
situation.

8.3  Environment Court case law on environmental compensation

There is a growing body of case law relating to environmental compensation that also
raises questions about its scope under the RMA. Before discussing a selection of these
cases it is useful to further reflect on the relevant provisions in s.108 of the RMA and their
application thus far.

'° The word ‘compensation’ is used in connection with designation and heritage order procedures where
?}'ivate property is taken under the Public Works Act 1981.

For a discussion of the development of the law in this regard see Skelton & Memon (2002).
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For the purpose of avoiding, remedying, or mitigating adverse environmental effects,
consent authorities use the condition-making provisions of this section. S.108(2)(a)
authorises a condition on a consent, requiring a financial contribution if the purpose and
manner of determining the contribution have been set out in a plan. The section also
separately, authorises a condition requiring services or works to be carried out —see
s.108(2)(c). This does not depend on provisions being made in a plan. This raises questions
about the appropriate mechanism for environmental compensation, when it should occur,
and how it should be assessed. For example, does it need to be by way of financial
contribution or services or works to be carried out?

A number of regional and district councils have sought to provide for ‘environmental
compensation’ through the Financial Contribution sections of their plans based on the
above provisions of the Act. A detailed assessment of the adequacy of the scope and
potential effectiveness of policies and rules relating to environmental compensation in
individual plans is beyond the scope of this study. The approaches in different plans vary,
as shown in Table 2. Some approaches appear robust, others appear to appease developers,
while others are a direct copy of provisions imposed by councils elsewhere in New
Zealand. This may indicate the inexperience of councils, lack of understanding, difficulty
in writing plan provisions, or councils’ lack of political will. For example, in its district
plan at Chapter 13 the Waipa District Council refers to ‘Development Impact Fees’. Their
purpose is “... to avoid, remedy or mitigate the adverse effects on the environment,
including the district’s existing infrastructure.” No reference is made to methods for
determining financial contributions for loss of the natural environment.

8.3.1 Environment Court Decisions

The varying approaches by the Environment Court to environmental compensation or
something akin to it are illustrated by the following review of selected cases. It is difficult
to discern clear guidance emerging from these decisions to assist RMA practitioners and
decision-makers.

Transit New Zealand v Hawkes Bay Regional Council Decision W 116/94 was a case
about the validity of a condition to be attached to a coastal permit to allow the construction
of a bridge and causeway across the Ahuriri Estuary at Napier. This was part of a
motorway bypass proposal for that City. The condition required the Outfall Canal in the
Estuary to be fully bridged (total length 220m) unless the cost/benefit ratio of such a
crossing caused the project to fall from funding priority. If that were to occur a bridge of
not less than 140m was required.

The Court found the condition to be invalid and replaced it with 4 new conditions. These
required first that the bridge was to be not less than 140m. Then, in 10 years time when the
project was due to take place, consideration was to be given again to providing a full
bridge of 220m. If this was not possible within the funding regime then Transit and the
Regional Council were required to “plan for and put in place, an additional estuarine area
on the north side of the estuary to mitigate the adverse effects of the development.”
Finally, Transit was also required to landscape the embankments necessitated by the bridge
being only 140m in length.
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In arriving at these conclusions the Court talked about s.5(2)(c of the RMA having three
components: avoiding, remedying and (sic) mitigating. It held that to avoid the adverse
effects would mean the bridge could not be built at all. To remedy the adverse effects
would involve expenditure of some $2million (to provide full bridging) and to mitigate
would involve landscaping the embankments.

The Court then considered, apparently as a separate matter, the notion of “mitigating” the
effect of lost estuarine habitat that it said had been raised by one of the Environment
Commissioners as a “question of compensation”. It recorded that a NIWA scientist called
by Transit felt it was possible to do this. It also recorded that a conservation officer with
the DoC while having doubts, acknowledged that “‘any trade-off or replacement for loss
of habitat is better than none” This discussion appears to have lead to the “mitigating”
condition earlier referred to but it should be noted that no mention is made of the statutory
authority for such a condition. Consequently, although it may be assumed to be s.108 there
is no indication which part of that section applied.

In Arrigato Investments Limited v Rodney District Council [2000] NZRMA 241 the
Environment Court allowed an appeal against a refusal of resource consent for a
rural/residential subdivision in a coastal environment which was claimed to have ss.6(a)
and (b) values. The Court recorded that a “major feature” of the application for consent
was a proposal to covenant almost 60 per cent of the site, including parts already planted
out with almost 300,000 indigenous seedlings. Much of this area had been “degraded” by
earlier farming practises and an attempt was being made to remedy this. Later the Court
said of this proposal; “Such enhancement should be encouraged, as indeed it is in the
regional plan. However, private sector-initiated restoration on the scale envisaged here, is
most unlikely to occur unless there is some incentive. This is already recognised in Plan
Change 55 by the provision of subdivision for the creation of bush preservation lots”

On the issues relating to the matters of national importance in ss.6(a) and (b) the Court
concluded that dwellings in a coastal landscape are not necessarily a negative visual
element and there were no outstanding landscape values requiring protection. Even if it
was wrong about that these matters, such values had to be “balanced” with other matters
such as the protection in perpetuity of the enhanced degraded landscape.

Nowhere in this decision does the Court mention environmental compensation. But it does
talk about “incentives” and about balancing enhancement against perceived adverse
effects. Perhaps the major difficulty with this case, in the present context, is that the
perceived adverse effects of the proposed subdivision (additional houses in a coastal
environment) had no connection with the existing degraded landscape. Consequently, it is
not really a case about environmental compensation as understood internationally but
rather a case about trading off one value for another or as some might see it “buying” a
resource consent.

In Transit New Zealand v The Auckland Regional Council Decision A100/2000, the
Environment Court was again called upon to consider appeals relating to a series of
resource consents associated with a roading project, this time the realignment of State
Highway1 between Orewa and Puhoi..

Under a heading “Mitigation Measures” the Court discussed proposals by Transit to
mitigate the adverse effects of this project. These included: bridging a stream; purchasing
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and vesting an area of 50.6 ha in the Department of Conservation that would be severed by
the highway and enhancing it by further planting and fencing as required; protecting bush
on additional land by conservation covenants and fencing and facilitating public access; re-
vegetating riparian strips adjacent to a stream and a buffer area; acquiring another buffer
area to protect a pond; and carrying out extensive landscaping and stability planting on
batter slopes and areas exposed during construction. Transit had also agreed to carry out a
full archaeological survey of the entire route and develop protocols for consultation with
local iwi. There were also other mitigation and monitoring procedures proposed.

In total the tangible estimated cost of all these measures was between $12 and $23 million.
They were described by one witness as “off-setting” mitigation. Another witness is
recorded as having said that he did not agree with off-setting mitigation where avoidance
was possible but accepted that it had become established practice in the Auckland region.

The Court concluded that the proposals outlined above involved very considerable
measures to “mitigate” the adverse effects on the environment of the construction and
operation of the highway and to safeguard the life-supporting capacity of the ecosystems
affected. It confirmed the consents with amended conditions (including “off-setting
mitigation” conditions) and in doing so clearly gave weight to the mitigation measures in
forming its overall broad judgment pursuant to s.5 of the RMA. Section 108 was not
mentioned presumably because its application was not in issue.

Of all the “mitigation” measures mentioned in this case the one that appears to equate most
closely with the international notion of environmental compensation is the proposal to
purchase and vest land for conservation purposes. But unlike the Napier case, it is not clear
whether this was to replace lost habitat or other conservation values caused by the
proposed works. It is also unclear from the amended conditions just how this mitigation
measure was to be secured. It seems from a reading of the decision that it may simply have
been by way of a “side agreement” between Transit and the Department of Conservation.

In more recent times some further decisions by the Environment Court have addressed the
concept of environmental compensation quite directly but unlike the earlier cases this has
been in the context of district plan references or appeals. Three of these cases are now
discussed.

In Rutherford Family Trust v Christchurch City Council Decision C26/03 the Court
concluded that it would serve the purpose of the RMA if part of an area of the Port Hills in
Christchurch City, recognised in the proposed district plan as containing an outstanding
landscape in terms of s.6(b) of the Act, was to be rezoned for urban living purposes
provided that a substantial part of the remainder of that land was transferred to the Council
for public reserve purposes. This had been offered by the landowner seeking the change in
zoning.

In reaching this conclusion the Court relied quite heavily on a policy statement in the
proposed plan that read as follows:
“6.3.14 In limited circumstances, to apply the concept of “environmental
compensation” where
(a) land of high landscape or natural value is protected or made
available for public use and /or
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(b) significant public benefit will be gained from hazard mitigation
measures which would substantially enhance amenity values

In the explanation and reasons for this policy specific reference is made to portions of the
Port Hills as being suitable for this purpose. Then it says; “ The acquisition or protection of
land having high landscape values or natural values is often impractical on account of land
purchase costs. The use of the concept of “environmental compensation” (public
ownership or covenants) for development rights has to be approached with some caution,
but it does offer a cost-effective means to the community of achieving environmental
benefits. This may result in development in locations which may not meet all other policy

criteria, but any such arrangement must still require permitted development to be
sustainable and environmentally acceptable”

It is also clear from this decision that without this so-called “environmental compensation”
the proposal to zone the rest of the land for urban living purposes would have failed.

Given the policy statement referred to above the Court’s decision is probably defensible
but in international terms the policy statement is not. As we have said elsewhere in this
paper environmental compensation is generally understood as having the purpose of
ensuring no-net-loss of the natural environment. In this case there is a net loss of the
natural environment through the re-zoning of part of an outstanding landscape for urban
living purposes and the justification for that is the public acquisition of another piece of
that same landscape which is said to provide a public benefit. But will the public benefit
be so evident in years to come when the maintenance of that reserve falls on the public
purse? ’

In our view this case is similar to the Arrigato case where, as we said earlier, a
development right, had in effect, been purchased. The only difference here is that the
public will have to bear the cost of maintaining the so called “compensation” land.

In Memon & Others v Christchurch City Council Decision C116/03 the Environment
Court was again faced with issues about re-zoning Port Hills land for urban living
purposes. In the end it reached what the Court itself described as a “compromise position”
being a better way of achieving the purpose of the RMA than the two extremes proposed
by the landowners on the one hand and nearby residential opponents of the re-zoning on
the other.

Here too s.6(b) values were in issue and an offer of “environmental compensation” had
been made by the landowners which in the end was modified by the Court. But the
important point for present purposes is, that in this case the principal trade-off or
compensation factor was the setting aside of an area of flat flood prone land for the
purposes of a flood retention ponding area as part of a council flood protection scheme.
With this setting aside by the landowners they were then given residential development
zoning on areas of land that contained outstanding landscape values admittedly with some
attempt being made to mitigate adverse visual by earthworks and landscaping.

Once again as with the Rutherford and Arrigato cases there was no link between the

adverse effects of the proposed residential development and the so called “compensation”
measures approved by the Court.
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Finally in Remarkable Park Limited & Ors v Queenstown Lakes District Council Decision
C161/03 the Environment Court discussed the relationship between financial contributions
and other ways of achieving positive effects under the RMA.

It began by pointing out that s.108(10) which provides that financial contributions can
either be money or land or both, also provides that such contributions must be for a
purpose specified in a plan, “ (including the purpose of ensuring particular effects on the
environment to offset adverse effects)”. This phrase which the Court described as “elusive”
has always been in s.108 and its earlier versions since the RMA was passed in 1991. It may
have been this provision that encouraged the Board of Inquiry looking at the New Zealand
Coastal Policy Statement to advise that s.108 provided the only legal mechanism in the Act
whereby environmental compensation could be obtained.

However the Environment Court went on to draw a distinction between financial
contributions and other ways of achieving positive effects which it described as
“environmental compensation”. In doing so it referred to the justifications for positive
effects (as it saw them) contained in ss. 5(2)(c) “mitigation”, 7(c) and (e) “enhancement”,
and s.32 of the RMA. It also referred to Rutherford (supra) and Memon (supra).

Based on these cases the Court concluded that environmental compensation might include
such measures as vesting land and/or covenanting and /or easements for essentially
utilitarian reasons for example, vesting of rights of way roads etc or for ecological or
landscape reasons.

The Court then pointed out that it is impossible to predict or pre-set the value of
environmental compensation because it depends on the circumstances. The implication is
that this distinguishes environmental compensation from financial contributions that need
to be for purposes specified in a plan and of course can only be imposed as conditions of a
resource consent. Neither Rutherford nor Memon are such cases.

8.4  Questions that arise regarding current practice under the RMA

Our analysis of the situation in New Zealand raises a number of questions relating to the
adequacy of the emerging practice of environmental compensation. The current practice in
New Zealand has developed in an ad hoc and inconsistent manner as a consequence of a
policy vacuum. Judged against international practice, it is considered to be deficient in a
number of respects.

8.4.1 Policy ambivalence and legal validity

Although earlier attempts to include explicit provision for environmental compensation in
the Resource Management Bill were rejected, there appears to be a tacit acceptance now
that environmental compensation is permitted under s.108. However, it is not clear whether
it can be provided under s.108(2)(a), as a form of financial contribution, or s.108(2)(c), as a
“services or works” or more generally as a reasonable condition that satisfies the legitimate
purpose, relevance and reasonableness tests laid down in Newbury v Secretary of State for
the Environment [1981]AC 578.
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The majority of regional and district council RMA planning instruments we have
examined, as well as the New Zealand Coastal Policy Statement, provide for
environmental compensation via their financial contribution provisions. Some councils
have endeavoured to be specific with regard to how this is to occur. For example, under

Financial Contributions, some have indicated work can be undertaken “... in the general
areas affected by the proposal”, “... in other locations within the Auckland Region...”
(ARC Proposed Auckland Regional Plan: Air, Land, Water.); ... either on the site

affected or nearby...” (Waikato Proposed Regional Coastal Plan). Canterbury Regional
Council’s (CRC) Proposed Natural Resources Plan 9.12(2) & (3) provisions stipulate that
funds taken are to be used by the CRC, an incorporated society or properly incorporated
trust, any of whose primary objects are to protect, restore, enhance and create wetlands in
Canterbury. This may include land purchase. It is unclear how this mechanism will work.
It is anticipated that the legality of these provisions will be challenged through the plan
hearing process.

All three approaches under s.108 are capable of being supported in terms of their strict
legality. But their adequacy as a basis to provide appropriate guidance for environmental
compensation is debateable. Then, most recently the Environment Court has purported to
make provision for what it has called environmental compensation through the
combination of s.5(2) and s.32 in the context of plan appeals. It is of interest to notice,
however, that the consent of the parties and in particular the council involved has been
required for these solutions to work. And indeed in the earlier cases involving resource
consents applicant’s had offered mitigating conditions of various kinds. As yet, there has
not been a court case where an environmental compensation condition has been imposed
on an unwilling applicant. Consequently, the various paths by which such solutions have
been arrived at to date have not been fully tested.

In our opinion, many RMA planning authorities and the Environment Court have struggled
to deal with matters related to environmental compensation as a direct consequence of
policy ambivalence on the part of central government and inadequacies within the RMA.
We are profoundly concerned about this situation becauseit is already leading to the
cumulative loss of New Zealand’s valued biophysical environments.

8.4.2 Implementation and enforcement

There is a need for a recognised method for determining what is to be compensated and
how to value it. Kerr & Sharp’s (2003) study for Auckland Regional Council, on the use of
choice modelling for assessing offsetting mitigation, is a first for New Zealand.

Creation or restoration of a habitat, ecosystem or wetland may take a considerable length
of time. In many instances the consent holder on-sells the developed land. Ensuring such
work occurs and to a satisfactory standard could be enforced under s.108, 108A and 109 of
the Act. These recently amended sections create a mechanism that can bind consent
holders and their successors for the long term including following the expiry of the
resource consent

8.4.3 Permanence of the compensatory area

Permanence is of relevance as, under s.127(1) of the RMA, a condition of a consent can be
changed or cancelled. Further, as a result of the Amendments Act 2003, there is no longer
a threshold test of inappropriateness or lack of necessity for this section to apply. For
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example; a consent holder may have a condition requiring restoration work to be
undertaken in another area within the site. An ecologist investigates the site and considers
the condition has failed to achieve the intended purpose. The consent holder asks for the
removal of the consent condition. Approval has to be gained from the other parties who
agree restoration has been unsuccessful, and they allow the condition to be cancelled.
There is then a net loss to the environment. Given overseas experience, it is highly
probable that some compensatory measures will fail. A review of conditions requiring
environmental compensation could, therefore, open the way for the removal of such
compensatory measures.

8.5. Reflections on the New Zealand experience from an international perspective

The policy framework for environmental compensation and emerging practice in New
Zealand is nascent compared with the experience in Germany and USA. For example, in
New Zealand, there is no statutorily recognised meaning given to the term “environmental
compensation” within the RMA which is its major environmental statute. Central
government has failed to provide explicit policy direction.

In the United States and Germany there is a hierarchical approach of avoidance, reduction
or mitigation and, as a last resort, compensation. Australia appears to be following the
United States model. New Zealand is not using s.5(2)(c) of the RMA in that way. Remedy
and mitigate in New Zealand both appear to mean compensation. But, as the cases show, it
is not necessarily that at all. The New Zealand regime is, arguably, more permissive
because of the interpretation that developers can decide to avoid, mitigate or remedy. An
applicant for resource consent can choose not to avoid but, instead, to mitigate.

Local government understanding and practice varies, as does the Environment Court’s
application of the concept. Some plans would appear uncertain in effect and questionable
in law. Their ability to achieve good environmental outcomes relating to protection of
biodiversity and landscape values also look uncertain.

Our conclusion is that a far more robust regime needs to be developed in New Zealand if
environmental compensation is to be used to protect significant biodiversity and landscape
values. At present, we appear to be learning as we go rather than learning from the best and
worst of international practice. Central government should provide not only more explicit
policy direction but should also promote good practice guidelines. This is imperative in
order to improve the quality of policies and rules for environmental compensation in
second generation planning instruments (including the New Zealand Coastal Policy
Statement).

Finally, notwithstanding the potential for environmental compensation as a legitimate

planning tool to manage adverse impacts of human activities on New Zealand’s

biophysical environment in a property owning democracy, our review of the international

literature would suggest caution in the application of this technique for the following

reasons:

© It commodifies ‘nature’ which, in turn, has to be defined and valued. It implies that
all objects within the natural and biophysical environment are capable of being given
a value. Valuing resources like wetlands and landscapes continues to be highly
contentious.
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. Some privately owned sites, such as wetlands and the species that inhabit them, may
have significance beyond the local community. How can this national/global value
be addressed and compensated for in a local decision-making context? Should it be
compensated for? Arguably, some very valuable landscapes in private ownership
may be ‘off-limits’ to development and should be protected in the public interest.
Environmental compensation and mitigation banking implies that all areas are open
for consideration and possible exchange.

. Implementation problems and limitations exist. For example, who should determine
the value of the traded options? Who should monitor to ensure compliance? Are the
current penalties for lack of compliance adequate?

. Environmental restoration and creation is a young ‘science’ and, as yet, unproven,
other than in the short term. It may not actually succeed.

Our caution is justified from a wider stance. Arguably, the approach to planning as a
means to resolve land use conflicts, professionally and politically, has tended to shift to a
more open, conciliatory style of decision-making in many New Zealand local authorities
during the last decade. The rhetoric of environmental compensation fits well within this
discourse as a means to achieve apparent ‘win-win” outcomes. RMA planning practitioners
and decision makers should be cognizant of these pitfalls in the course of exercising their
roles under the Act.

9. Concluding Comments

The international literature on the subject of environmental compensation is limited and
opinion divided into those who support it and those who are critical and cautious. The
biophysical science literature is limited in scope and focused on the ecological principles
for environmental restoration, while the social science literature has a broader focus. The
international literature is remarkably silent on the implications of compensating indigenous
environmental values in a bicultural society.

Environmental compensation is a socially defined concept, based on the view that
biophysical environmental (or natural) capital, which provides ecological ‘source’ and
‘sink’ services, should not be depleted by the cumulative impacts of development projects.
Conceptually and practically, it has also been associated with recent thinking on strategic
environmental assessment in a bioregional geographical setting. Reflecting these
conceptual underpinnings, an obligation on developers to compensate for loss of
environmental values is seen as a necessary step towards the imperative of sustainable
development.

However, this narrative of environmental compensation is debatable for a number of
reasons. The concept of environmental compensation and the ideological intent behind it
are frequently contested. A major criticism in the social science literature of environmental
compensation as a planning tool is that it, necessarily, involves valuing natural assets

(capital) in some way and, ironically, risks promoting the view that all natural assets are
tradable.
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Environmental compensation in a formal (policy/legislative) sense has had relatively
limited implementation experience internationally, dating back only to the 1970s. In the
US and Europe it has been applied primarily to protect wetlands within areas proposed for
development. The focus on wetlands is partly because international agreements, such as the
Ramsar Convention, have given added legitimacy to wetland retention.

European Union directives have been the driving force for a few member states in Europe
adopting environmental compensation within statutory planning regimes, e.g. in Germany,
and the Netherlands and, to a much lesser degree, in Britain. Environmental compensation
practice is still in the very early stages of taking root in Britain on account of Whitehall
reluctance during Thatcherism. There, planning agreements with conditions have been a
means of seeking some compensation for development impacts as a ‘win-win’ strategy on
an ad hoc policy basis. The emerging approaches in New Zealand appear to have the same
intent.

The USA has the most experience with putting the science of mitigation into practice and
developing and managing mitigation banks. The long-term results and ‘success’ of
mitigation and mitigation banking are debatable. The development of practice in the USA
has been driven, primarily, by political and economic considerations. Private property
rights are important under the US Constitution but the community has expressed increasing
concern about environmental quality. A ban on development is not an attractive option for
developers or government. ‘Mitigation’ allows development while addressing the
environmental impacts.

American writers are now starting to evaluate the success of ‘mitigation’ sites. While some
have been successful, many have been ‘unsuccessful’ due to the small size of the areas,
lack of technical expertise, implementation, and monitoring. Mitigation ‘failure’ has led to
an increased interest in mitigation banking, e.g. larger off-site mitigation, as one way of
addressing the shortcomings. There are still issues, however, with respect to effective
design and management of mitigation banks.

From a New Zealand perspective, environmental compensation and mitigation banking do
offer a method of potentially achieving some ‘public’ and ‘private’ benefits when a
community is faced with development pressures within a property owning democracy.
However, environmental compensation and mitigation banking require a more strategic
policy approach by both central and local government to address the questions raised in
this study. They would also require local authorities and their staff to have the expertise to
develop possible mitigation areas, value the resources being mitigated, monitor mitigation
measures and, if the measures failed, enforce and, if necessary, pay for mitigation. Such
resources and skills may be limited within New Zealand’s local government.

The practice of environmental compensation has recently developed largely by default.
There is a need for research and public debate in New Zealand, possibly by way of a
national policy statement under the RMA. If considered a desirable mechanism, then
legislative amendments may be appropriate to put it on a sounder statutory basis with good
practice guidance from central government.
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Table 1 Definitions of the concepts of mitigation and environmental
compensation by European and American authors (source: Rundcrantz
and Skarback, 2003 : 207)

Mitigation Ervironmental compensatton Country and author
Mintmizing, rectifying and (a) restoration of ecological functons and values Gemmany
reducing different tmpacts in the right functional context: re-establishing the
) mpetred functions of nature and re-establishing From the German
or newly shaptng the natural scenery (both inan Nature Protection
adequate way). Act (Der Deutsche
Bundestag, 2002).
{b) replacement of ecologial functions and Translated by
values in another functional context: substituting Professor Bunge
the mpatred funchons of nature inan equivalent at the Federal
way or newly shaping the natuml scenery tan Envirormnental
adaquate way Agency tn Berlin
Mmimizing, rectifying and Compensatory mitigation (this term refers to USA (National
reducing different impacts testoratian, creatan, enhanement and, In Research Coundl,
and also replacement of exceptonal cases, preservation of other wethnds 01
ecologiaal Bunctions and as cam pensation for fmpacts to natuml wethnds).
values
Mmnimizing, rectifying and Replacement of ecological functions and values. The Netherlands
reducing different mpacts The substitution far ecological functtons or (Cuperus & al,
) values that are tmpatred by development. 002
Compensation 15 in practice imited to nature
functtons In a ngid sense. It can be achleved b
fncreasing existing ecological values or throug
land aoquisition in oxder to create habiats,
sutsacuent management of farmland and
adaptive desygm.
The proviston of positive environmental The UK
measures to correct, halance or otherwise atones (Cowell, 20000
for the loss of emvirarmental fresources.
To restore functtons in the right functional Swaden
context or to replace functions {8 another (Eriksson and
functioral context, Lingestal, 2002)
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Table 2 Provisions for environmental compensation in first generation RMA plans.
Regional Council Term used Section of plan
Auckland Regional Council: Remediation Policy: Rural Areas. 2.6.4.1 (xi) Remediation of natural resources,

Regional Policy Statement

Transferable property rights

environmental enhancement and or remediation opportunities
Pages 2-28

Auckland Regional Council:

Proposed Auckland Regional
Plan: Air, Land, Water.

Oct 2001

8.1 Where a financial contribution is taken it will, as a first priority, be
used to remedy or mitigate actual adverse effects of an activity. Where
this is not practicable, consideration shall be given to taking a
contribution that will obtain environmental benefits or Compensate the
environment or the public for the effects of the activity.

8.3 ... margins of wetlands, lakes and rivers..

8.4(a) provide for the restoration, creation or enhancement of aquatic
ecosystems ... in the general areas affected by the proposal and/or

8.4(b) providing for the creation or enhancement of aquatic ecosystems
.... In other locations within the Auckland region where (a) is not
practicable or desirable.

8.5 Avoidance, remediation or mitigation of residual adverse effects

Includes assessment guidelines. To ... offset.

8. Financial contributions
Sets out circumstances and purposes of financial contributions

8.3 Maintenance enhancement of public access to and along the margins
of wetlands, lakes and rivers

8.4 Effects on aquatic ecosystems, the habitat of aqua;ic ecosystems,
flow regimes, or riparian margins

8.5 Avoidance, remediation or mitigation of residual adverse effects
Permitted activities
8.8 Assessment guidelines

8.9 Reasons for adopting

Auckland Regional Council:

Proposed Auckland Regional
Plan: Coastal.

38.1.5 ... consideration shall be given to contributions that will obtain
environmental benefits, or compensate the environment or the public, for
the effects of the activity within the same general locality.

38.1.6 ... Financial contributions shall not be used as a method to ‘buy
off’ the adverse effects of any proposal. There are some values and
features that ... no amount of financial contribution could satisfactory
remedy or mitigate the adverse effects.

Chapter 38. Obtaining Environmental Benefits
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Waikato:
Proposed Regional Coastal Plan

Obtaining environmental benefits or environmental compensation
Protecting/restoring/improving/enhancing/
... either on the site affected or nearby ...

Habitat ... the full actual costs of compensating for any permanent loss

14 Financial Contributions

Policy 14.1.4 Policy- Calculation of the Amount

Taranaki:
Regional Soil Plan for Taranaki

Environmental compensation

Circumstances: where the activity for which a resource consent is granted
will have adverse effects which will not be adequately avoided, remedied
or mitigated and those effects can be offset by positive effects elsewhere.

7. Financial contributions
7.1.2 General-environmental compensation.

Purposes: To provide positive effects by way of environmental
compensation by protecting, restoring and/or enhancing natural and
physical resources and/or amenity values.

Determination of amount: ... determined by reference to the matters set
out in 5.7.2 ... and will provide for offsetting positive effects reasonably
equivalent in amenity value and /or environmental value to those
amenities or resources which will be lost, compromised or adversely
affected.

7.2.1 Matters to be considered
1 ... purpose ... to compensate the community or environment ...

8. Financial contributions may not be appropriate in every case, even
where there are adverse effects.

10. TRC does not intend that adverse environmental effects must be fully
mitigated or fully compensated in every case by financial contributions.

Taranaki:

Regional Fresh Water Plan for
Taranaki

Environmental compensation

Chapter 9: Financial contributions

9.2.1.(ii) Purpose: To offset or compensate for reduction or loss of access
by contributing to new or enhanced access ... within the same general
locality or serving the same general community

Determination of amount: ... will contribute to alternative public access
to a reasonably equivalent standard and extent ...

2. Purposes. To mitigate or offset ... including the maintenance or
provision of public amenities at alternative sites. Determination of
amount: ... to a reasonably equivalent level or standard to those which
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will be lost.

9.2.6. General-environmental compensation

Circumstances: Where the activity for which consent is granted will have
adverse effects which will not be adequately avoided, remedied or
mitigated and those effects can be offset by positive effects elsewhere.

9.3 Matters to be considered

9.3.10 The TRC does not intend that adverse environmental effects must
be fully mitigated or fully compensated in every case by way of financial
contributions.

West Coast:

Proposed Regional Land and
Riverbed Management Plan

Environmental compensation

9. Financial contributions and bonds

9.2 All monies collected by the RC will be used in such a manner as to
avoid, remedy, mitigate, or offset the adverse effects on the environment
of the activity. When deciding how those contributions should be levied
or allocated, consideration will be given to matters continued in public
submissions on a resource consent application.

9.2.1 Circumstances, purpose, and amount

9.2.1.b. General —environmental compensation

Circumstances: where the activity for which a resource consent is granted
will have adverse effects which will not be adequately avoided,
remedied, or mitigated and those effects can be offset by positive effects
elsewhere.

Purposes: To provide positive effects by way of environmental
compensation by protecting, restoring, and /or enhancing natural and
physical resources and/or amenity values.

Determination of amount: reference to 9.2.2. reasonably equivalent in
amenity value and/or environmental value to those amenities or resources
that will be lost, compromised, or adversely affected.

9.2.2.1 Purpose ... to avoid, remedy, mitigate, offset, or compensate the
community or environment for adverse effects ...

9.2.2.3 The adverse effects ... cannot be avoided remedied or mitigated
directly be project design or adoption of the best practicable option for
preventing or minimising the effects.
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9.2.2.6. In deciding the actual value ... the RC will have particular regard
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to...
(c ) the extent to which any positive effects offset any adverse effects.

9.2.2.7....shall be in reasonable proposition to the significance of any
adverse effects caused or contributed to by the activity.

9.2.2.8. Financial contributions may not be appropriate in every case ...

9.2.2.10. The RC does not intend that adverse environmental effects must
be fully mitigated or fully compensated in every case by way of financial
contributions.

[Similar format to Taranaki RC. Coastal Plan]

West Coast:

Regional Coastal Plan for the
West Coast

Compensate

16.2.1. Maintenance & enhancement of public access to and along the
coastal marine area ...

Purpose 2: To offset or compensate for reduction or loss of access by
contributing to new or enhanced access to ...within the same general
locality or serving the same general community.

Max. amount: the full cost of providing or continuing alternative access

16.2.2 To mitigate or compensate ... by providing public open space &
facilities ... in the same general locality or serving the same general
community.

Max. amount: Full actual cost of providing land..
16.2.3. Planting or maintenance of coastal vegetation or habitats.

Circumstances: Where the activity for which the consent is granted will
or is likely to resulting destruction or damage to vegetation or habitats

Purposes: To mitigate, remedy or compensate for the loss ... by planting,
replanting, transplanting or maintaining new or existing plantings either
at or adjacent to the site concerned or elsewhere in the same general
locality.

Max amount: the Full actual costs of the works and of providing land.

16.2.4 Landscaping or planting ... contribute to adverse effects on visual
amenities and /or involved land clearance or disturbance.

[Similar format to Taranaki RC]

16.2.8. Protection, restoration or enhancement of marine mammal and
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bird sites ... purpose ... to mitigate or offset ... by protecting, restoring or
enhancing the site

Max amount: The full actual costs of works and of providing land
sufficient to fully mitigate such effects.

‘Canterbury Regional Council:
Proposed Natural Resource Plan

Chapter 9. 9.12 Financial Contributions
... Such contributions may be for any of the following purposes;

(1) To enhance, restore or create wetlands with, to the extent possible, the
same or superior ecological and cultural values, of equal or greater area
than any wetland likely to be lost or degraded in exercising the consent

(2) To contribute to a fund managed by Ecan, an incorporated society or
properly incorporated trust, any of whose primary objects are to protect,
restore, enhance and create wetlands in Canterbury.

(3) To purchase land for the purpose of protecting, enhancing, restoring
or creating wetlands in Canterbury.

Contributions of land to offset the loss or degradation of an existing
wetland shall either be existing wetlands suitable for enhancement or
land suitable for wetland restoration or creation.

Any offsetting shall, as far as practicable, be equivalent in type,
ecological integrity and functioning, and condition to the original area.
Choices between wetland enhancement, restoration or creation shall be
based on achieving that outcome.

The amount ...

(a) Where the contribution is wetland, the contribution shall be an area of
wetland up to 1.5.times the original area.

(b) Where the contribution is land other than wetland, the contribution
shall include the measures required to enhance, restore or create on that
land an area of wetland up to 1.5 times the original area.

Etc.

(e) Any contribution in excess of the original area shall reflect the degree
of shortfall in offsetting the original natural and cultural values, together
with any risk factors. Risk factors to be considered include the likelihood
of failure to fully establish or maintain the offsetting wetland areas.
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